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Passed by Shri Uma Shanker, Commissioner (Appeals)

dT 3rzrua , itr 3el gr, (Gis-II), 3-l(IJ-lc;lisllc;- II, 3il<-lcfcil<'l<-l c.qRT -;;rnT
.:, .:, .:, '

;i:rc;:r~~T ~-------------------------------- ~ -------------------* ::rrr.;t;:r- '
Arising out ofOrder-In-Original No ._MP/15/Dem/AC/2016/PKS_Dated: 26.12.2016

issued by: Assistant Commissioner Central Excise (Div-II), Ahmedabad-II

tf 3-l4t<'lcfi61/t;ifcicll&i cfir aiTJf ™ q('ff (Name & Address of the Appellant/Respondent)

M/s Lubi Industries LLPas znfaa z 3r4a 3rr 3rials 3rrra mar ?& at az sr 3n2er a ,f zrnfuf ##rt.:,

~ .w '-H'a=ra=I' .3ITTlcfiffi cfi1' 3-Nl'<>f <TT 'C:fo'RT8;1Uf ~ 1Ifmf <ITT' 'flcfic'IT i I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m-ra mcfiR' 'q;T~!ffUT~ :.:,
Revision application to Government of India:

(I) (cfi) (i) #&ar 3en gr# 3#f@1fzr 1994 cfh° 'U"{f 3fili'f #th aag arr mail a a ar 9clTc@'.:, ~
um 9i1' 3q-Irr h rra qira h 3iiiucerur 3rrdacr 3ref 'fITT.lcf. 3TTw "fficfiR, far rinzr. rv-a.:, .:,

faamar,alf #if5r, #tac ts sac,«i mi, fa-1 000 I 9i1' cfh° ;,nm ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufe m ft gf #m #k sa zr aura * fcl:im~ m ~ ~ * m fcl:im
sisrat au sisra msam ii,a fatsisra zr sira& az fa#t star
ar m fcl:im~{dll"{ ar err m cfh" ~ ~ zyg 'ti$' err I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~~ctr \'!"~ ~ cB". 'TRIFf 'cB" ~ "Gll" -g¢~ '1R:r cifr ~ i am ~~ "Gll" ~
tTRT ~~ 'cB" ~~ 3~, ~ 'cB" am 1TTffif err x=r=r<T "9x m mer "tf fclro~ (.:t.2) 1998
tTRT 109 am~-~ ~ 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and· such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ahawar ye (3r4t) R1la), 2oo1 fm o sifa Raff{e qua ia sg-e j at ufzjj
ii, )fa arr u mar fa feta # l=fRf cf) 'lffif{ ~-3lml' ~ ~ Jm ctr cfl'-cfl'
,Rzii rer Ufa 3m4a flu urr feyr rer arr z. cl)T :j'L«l~~~ cfi~ tTRT 35-~ 'if
Reiff #1 puurr vrqr mer €)s--6 'cITw=r qfr_ ffl ~ft ~ ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) _ ~~ cfi x'IT~ uisf viva van ya card ?} zn '3'{ffl qj1=f 'ITT 'ffi' 'wm 200/- ffl 'T@Ff
al ung 3jhi ugf viaa ya car k cant 'ITT 'ffi' 1 ooo/- ctr ffl 'T@Ff ctr ~ I

'The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zgca, €ta nayc vi tar r@tr nznf@raw # ,Ra 3rah.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atrwar yea 3rf@Ru, 1944 #t err 3s-4/as-z siafa
Under Sectio·n 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaaar qcuin t ii@r ftr tar zyc, #lanr zyea vi hara 34l#ha in@eraur
a$t fa?ts 4)f8at a4z ii • 3. GITT'. #. gm, { fecal al ga

(a) the special t.Jench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, H.K. P.□ram, New Delhi-1 in all matters relating to classification valuation and.

(~) ~~2 (1) cp i aal Ia srarar #t arft, or@it a ma4tr zre, as4ta
Garr yea vi hara 3r4l4hr urn@rawwr (fe) at ufa 2#tr 9fear, srsnrar si-2o, q
~s1R:9ce>1 cfil-CJl\3°-s, 1TEITDfr ~. 3lsl-li:llflli:l-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~~ ~ (3rcfrc;r) Pi?-Jl-Jiq<:1\ 2001 c#1' tTRT 6 a sifa uua z.g--3 fuffa fee 31gar
3r4)4tr =rrznfeawiat n{ srfl a fssg ar@ta fsg mtg arr at 'cfR ~-~-_'GJ'ITT mCIJcf ~
cBl' l=JTlT, m cBl' l=JTlT 3lN wnm Tzar 5ifsq; s cal4 IT~-qjl=f t asi q; {000/- #hr 3hurt
wlT 1 'GfITT mCIJcf ~ c#1' 'l-fT1T, m c#1' l=JTlT: 3lN wm:-r ·Tzar u#frT; 5 cl4 zI 5o C1@f 'q'cff_ m w
~ 5000/-m ~~ m-fr I ,uJif mCIJcf ~ c#1' l=J7T, m cp't 'l-fT1T 3lN wnm lT_311~ xqLJct"'.5q
'cilruf qr Ura uanar & asi 1oooo/- #tr sun# ztf I cBl' tifR-1~ xftlx-<;I'{ 'cfi -;:wr ~ <::<:\
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a,fhia a rszsq -ij "Wier ctr "Gj"fq I w~ i3x, x-1?.'.!Ff cf>" fclffiT .=rffercr x11cfo1Pli:!5 af;f cf>"~ ctr
WIW "i:!5T "ITT "Gf"ITTa nzn@raw at fl fr at ·

i
The appeal to the Appellate Tribu□al shall bje filed iff quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least shoJld be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of 8uty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuf za arr2 i a{ pa am?ii ar rat zlr & at r?a p sir a fg pr arr srfm
inr a fhzar utara; zra # ta gg sf fcl;- frat q&t arf aa a fa zuntRetf 3rf)Rh1
znznf@awr at a 3fl a 4tu ant al ya am4a fhur mar .&l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the· aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if ex.cising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-r item
of the court fee Act, 1975 as amended.

gait if@rmai at firaa Rnii #l sit ft ezn anffa fhu urar & uit fhr ye,
a4hr Ira zcan ya hara 3r4)flu =nrznf@raw (araff9f) fr, 1os2 # ffea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr zgca, a4tr Una zyen g hara an4lftu =urn@aw (Rrez), u 3r4tat # mnra
~;i:rrar (Demand)~ c!;s (Penalty) "i:!5T 10% qa star 4at 3Garf?& 1 zrif, 3fr+aw qas 1o 'cf'iW
~ % !(Section 35 F of the Central_ Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~~3-fin=rcrr <fita3iadia, anf@a star "a4cr#ziar"Duty Demanded) -
.:,,

(i) (Section) is 1D ahaeeRa if@r;
(ii) f<;rnrarrhr4z#fez#rf@r;
(iii) r&hffraila fer 6 ha 2r if@.

e zrqasat 'ifararr'stq4sirstarc i, sr4ta'fa ashfqa sraa fer·re.
. !

For an appeal to be filed before the CESTA17, 10% of the Duty & Penalty confirmed by
the Appellatt;i Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the. Central Excise Act; 1944, Section 83 & !Section 86 of the Finance Act, 1994)

I

Under Central Excise and :service Tax, "Dutylctemanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Cr~dit taken;
(iii) amount payable under Rule 6 ofjthe Cenvat Credit Rules.

zr af ii ,z arr # 4fr 3rfh if@raur # mar si] yeas arzrar @yea avz RarRea t a cir fnz
arr eras # 10%aprar ail srzi ha avz faarfa zt aa avs a 10%era #r sra# el
In view of above, an appeal agai~st this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duti or duty arid penalty are in dispute, ~r.-~~n~l%~WQ~re penalty

I
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F.NO.V2[84]137/Ahd-11/16-17

ORDER IN APPEAL

M/s. Lubi industries LLP, Near Kalyan Mills, Naroda Road, Ahmedabad

(hereinafter referred to as 'the appellant) have filed appeal against the Order in
Original No. MP/ 15//DEM/AC/2016/PKS (hereinafter referred to as 'the impugned
order) passed by the Asstt. Commissioner, Central Excise, div-II,Ahmedabad-II

(hereinafter referred to as the 'the adjudicating authority). The appellant is engaged

in the manufacture of P. D. Pumps and Submersible Electric Motors/ parts under
Chapter 84 & 85 of Central Excise Tariff Act, 1985 .[hereinafter referred as CETA

1985].

2. Briefly stated facts of the case are that during the audit of records, it was

noticed that the Appellant was engaged in manufacture of excisable goods and also
undertaking job work activities which were in the nature of "exempted services"
w.e.f 0 1.04.2011. Since, the Appellants were engaged in providing exempted
services they were liable to pay an amount equal to 5% or 6% of the value of job
work activities by virtue of the Rule-6 of the Cenvat Credit Rules, 2004. That the

Appellant had received income towards job work and had not maintained separate

accounts as per Rule 6 of the Cenvat Credit Rules, 2004. That the Appellant had
not disclosed material facts to the department that they were engaged in providing
job work services for a consideration and thus extended period of limitation was

invokable. A Show Cause Notice dated 28.04.2016 was issued pursuant to an Audit
undertaken during the period of 2011-12 to feb-16. vide the said order confirmed
the Cenvat Credit taken Rs. 21,92,768/- under Rule 14 of the Cenvat Credit Rules,

2004 with interest and equal penalty .

3. Being aggrieved by the impugned order, the appellant has filed an appeal

against the impugned order wherein it is contended that;

a. That the Appellant has been manufacturing excisable goods which are cleared

on payment of Excise Duty. The appellant has also been maintaining all the

statutory records for manufacture and clearance of the goods, and all the

transactions of the appellant are duly recorded in such statutory records and
registers, in the books of accounts which are audited also. that the department had

prior knowledge of the activities carried out by the Appellant

b. That the Appellant had not availed Cenvat Credit on goods received from the
principal manufacturers and therefore Rule 6 was not to be applied to their case.

that Excise duty was ultimately paid on the fully finished goods produced by
utilizing intermediate products obtained by the Appellant onjob work, and therefore
credit cannot be denied for job work activities .they relied on the case of Sterlite

Industries. 2005-TIOL-3O5-CESTAT-MUM LB. . ·EN/· . . 1 · ,·,-, ;~~0
' • '. :.:.I
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F.NO.V2[84]137/Ahd-II/16-17

C. That the Appellant has deposited Rs. 1,64,458/- being 7.5% of the duty
demanded under the above referred adjudication order. The Appellant in

compliance with Section 35F of the Central Excise Act, 1944 as pre-deposit.

d. That the Appellants have not availed Cenvat Credit on inputs received from the
principal manufacturer. That Rule 6 of the Cenvat Credit Rules, 2004 is applicable

when Cenvat Credit of input Services used in relation to providing exempted service
has been taken. Rule 6 of the Cenvat Credit Rules, 2004 is not applicable to the

facts of the present case.

e. They relied on the case laws of 1. The Hon'ble CESTAT in its Larger bench

decision in the case of Sterlite Industries Ltd. 2005-TIOL-305-CESTAT-MUM-LB

held that; modvat credit ofduty paid inputs used in the manufacture offinal products

cleared without the payment of duty and used in the further manufacture offinal
products, which are cleared on the payment of duty by the principal manufacturer,

would not be hit by the provisions ofRule 57C.

These findings have also been upheld in the case of 2. Commissioner Vs.

0 Sterlite Industries (I) Ltd. (2009 (244) ELT A89 (Bom.). 3. MPI Paper P. Ltd. Vs.CCE

2016 (336) E.L.T. 86 (Tri. Mumbai) and 4 .prerna fine chem. P. Ltd. 2015 (38)

STR 693 (Tri. Mumbai)

f. That The Assistant Commissioner has failed to appreciate the ratio of the

abovementioned orders. Therefore the demand of an amount equal to 5% and/or

6% of value of exempted services is illegal and without the authority of law.

o

g. That Extended period of limitation cannot be invoked in the facts of the

present case. the demand raised dated 28.04.2016 was barred by limitation, that
the job work activity was disclosed by the Appellant to the department while filing
ER-4 returns, and thus there was no suppression of facts about the job work

activity. In ER-1 return, not specified any column for declaring job work activity,

therefore the appellant had no option or obligation to declare job work activity in

ER-1 return. That the job work activity was examined by Audit officers in past also
and the Excise authorities were well within the knowledge of job work activity done
by the appellant, and invocation of extended pe:iod of limitation on this basis is
illegal. They relied on the case laws of 1. Hindalco Industries reported in 2003

(161) ELT 346, 2. Kirloskar Oil Engines Ltd. V/s CE, Nasik reported in 2004 (178)

ELT 998.

h. That the law about invocation of extended period of limitation is well settled.

Even in cases where certain information was not disclosed as the assessee was
under a bonafide impression that it was no: duty bound to disclose such

information, it would not be a case of suppression of facts. They relied on the cases

. $z
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F.NO.V2[84]137/Ahd-1I/16-17

i
of 1. Padmini Products 2.Chemphar Drugs '& Liniments and 3.Continental

Foundation Jt. Venture V/s CCE, Chandigarh reported in 2007 (216) ELT 177 (SC).

i. . that The normal period of limitation would be justified only when the assessee
knew about the duty/tax liability, and still he did not pay the tax and deliberately
avoided such payment, There being no contravention by way of suppression of facts

with intent to evade payment of duty on the Appellants part, the extended period of

limitation is invoked without any authority in law.

j. That Penalty under Rule 15(2) of the Cenvat Credit Rules, 2004 cannot be

imposed. There is no justification in the imposition of penalty. They relied on the

case of M/s. Hindustan Steel Limited reported in 1978 ELT (J159)

k. That Interest cannot be demanded.

4. Personal hearing in the case was granted on 01.11.2017. Smt. Shilpa. P. Dave
Advocate, on behalf of the said appellant appeared before me and reiterated the
contention of their GOA submissions. She also submitted few citation copies. I have
carefully gone through the facts of the case records, grounds of the Appeal

Memorandum, and submission made at the time of personal hearing.

5. I find that, the appellant is a manufacturer and exporter of the excisable goods.

During the audit by the department, it was noticed that the Appellant was engaged
in undertaking job work activities which were in the nature of "exempted services"
w.e.f O 1.04.2011. Since, the Appellant was engaged in providing exempted services,

he was liable to pay an amount equal to 5% or 6% of the value of job work activities

by virtue of the Rule-6 of the Cenvat Credit Rules, 2004. That the Appellant had

received income towards job work and had not maintained separate accounts as
mandated by Rule 6 of the Cenvat Credit Rules, 2004 .The Appellant had not
disclosed material facts to the department and had not disclosed that they were
engaged in providing job work services for a consideration and thus extended period
of limitation was invokable. A Show Cause Notice dated 28.04.2016 was issued for
the period of 2011-12 to feb-16. vide the said order confirmed Cenvat Credit taken

Rs. 21,92,768/- under Rule 14 of the Cenvat Credit Rules, 2004 with interest and

imposed equal penalty.

6. I find that, The Appellant is manufacturer of excisable goods which are cleared
on payment of Excise Duty. The appellant has also been maintaining all the
statutory records for manufacture and clearance of the goods, and all the
transactions of the appellant are duly recorded in such statutory records and

registers. I find that, that the Appellant had not availed Cenvat Credit on goods
received from the principal manufacturers and therefore Rule 6 was not to be
applied to their case. That Excise duty was ultimately paid on the fully finished

.
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• goods produced by utilizing intermediate products obtained by the Appellant on job
work, and therefore credit cannot be denied for job work activities. I rely on the

case laws of 1. The Hon'ble CESTAT's Larger bench decision in the case of Sterlite

Industries Ltd. 2005-TIOL-305-CESTAT-MUM-LB held that;

cenvat/modvat-modvat -jobwork- modvat credit of duty paid on inputs used
in the manufacture offinal products cleared without payment of duty for

further utilization in manufacture of final products, which are cleared on

payment of duty by the principal manufacturer, not hit by provisions ofRule

57C oferst while central excise rules, 1944.

These findings have also been upheld in the case of Commissioner Vs. Sterlite

Industries (I) Ltd. (2009 (244) ELT A89 (Bom.). and in the case of 2. MPI Paper P.

Ltd. Vs.CCE 2016 (336) E.L.T. 86 (Tri. Mumbai) held that;

o

r

the findings in the case ofSterlite Industries Ltd. are equally applicable to the

Cenvat Credit Rules, 2004.

I find that, the lower authority has failed to appreciate the ratio of the above

mentioned orders. The demand of an amount equal to 5% and/or 6% of value of
exempted services is illegal. Therefore, the impugned order needs to be dropped in

the interest of justice.

7. Further, I find that, That Extended period of limitation cannot be invoked in

the facts of the present case. the demand raised dated 28.04.2016 was barred by

limitation, that the job work activity was disclosed by the Appellant to the Central

Excise authorities while filing ER-4 returns, and thus there was no suppression of
facts about the job work activity. In ER-1 return, not specified any column for
declaring job work activity, therefore the appellant had no option or obligation to

declare job work activity in ER-1 return. That the job work activity was examined

by Audit officers in past also and the Excise authorities were well within the
knowledge of job work activity done by the appellant, and invocation of extended

period of limitation on this basis is illegal .That the entire basis of invoking extended
period of limitation i.e. non-availability of the relevant information is incorrect .The
law about invocation of extended period of limitation is well settled. In cases where

certain information was not disclosed as the assessee was under a bonafide

impression that it was not duty bound to disclose such information, it would not be
a case of suppression of facts. I rely on the case law of Continental Foundation Jt.

Venture V/s CCE, Chandigarh reported in 2007 (16) ELT 177 (SC), held that;

mere omission to give correct information was not suppression offacts unless

it was deliberate and to stop the payment ofduty.

i ./ _·.._·
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8. Further, I find that, mere failure in giving correct information would not be a
case where the Revenue can invoke extended period of limitation. There being no

contravention by way of suppression of facts with intent to evade payment of duty
on the Appellants part, the extended period of limitation is invoked without any

authority in law. I find that, Penalty under Rule 15(2) of the Cenvat Credit Rules,

2004 cannot be imposed in the facts of the present case. Penalty is a quasi-criminal

matter and therefore, it could be resorted to only in cases where malafide intention

or guilty conscious of an assessee was established. Hence, I find that there is no

justification for imposition of penalty. I rely on the case of M/s. Hindustan Steel

Limited. reported in 1978 ELT (J159) . I find that above cited judgements are

squarely applicable to the facts of the present case. Therefore, I hold that the

demand is not sustainable, Hence, interest as well as penalty is also not

sustainable.

9. In view of the foregoing discussion and findings, I set aside the impugned order

arid allow the appeal filed by the appellant.

10. The appeal filed by the appellant stand disposed off in above terms.

%vC
(3zr gi#)

3rra (3r9er )

0

Attested ~

a·T
[K.K.Parmar )

Superintendent (Appeals)
Central tax Ahmedabad. >

By Regd. Post A. D

M/s. Lubi industries LLP,
Near Kalyan Mills,

Naroda Road,
Ahmedabad.-380025.

Copy to:
1: The Chief Commissioner, CGST Central Excise, Ahmedabad.

2. The Commissioner, CGST Central Excise, Ahmedabad- NORTH.

3. The Dy. Commissioner, CGST C.EX.Div-II, Ahmedabad-NORTH

4. The Asstt. Commissioner (Systems), CGST C.EX.Ahmedabad- NORTH.

3fw
6. PA file.


